
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF SAVE THE PARK AND BUILD THE 
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Rebecca L. Reed (Bar No. 275833) 
E-mail: rebecca.reed@procopio.com 
Justin M. Fontaine (Bar No. 323357) 
E-mail: justin.fontaine@procopio.com 
PROCOPIO, CORY, HARGREAVES  

& SAVITCH LLP 
525 B Street, Suite 2200 
San Diego, CA 92101 
Telephone: 619.238.1900 
Facsimile: 619.235.0398 

Attorneys for Petitioner and Plaintiff 
SAVE THE PARK AND BUILD THE SCHOOL 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

NORTH COUNTY DIVISION 

SAVE THE PARK AND BUILD THE 
SCHOOL, a California unincorporated 
nonprofit association, 

Petitioner and Plaintiff, 

v. 

CARDIFF SCHOOL DISTRICT, a California 
public school district; ALL PERSONS 
INTERESTED IN THE VALIDITY OF THE 
AUTHORIZATION, ISSUANCE, SALE AND 
DELIVERY OF GENERAL OBLIGATION 
BONDS ELECTION OF 2016 FOR THE 
CARDIFF SCHOOL MODERNIZATION 
AND RECONSTRUCTION PROJECT ALSO 
KNOWN AS CARDIFF SCHOOL GENERAL 
OBLIGATION BOND OF 2016; and ROES 1 
through 10, inclusive, 

Respondents and Defendants. 
 

 Case No. 37-2019-00012880-CU-WM-NC 
 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
PETITIONER SAVE THE PARK AND 
BUILD THE SCHOOL'S EX PARTE 
APPLICATION FOR CLARIFICATION 
OF THE COURT'S RULING AND 
OPPOSITION TO CARDIFF SCHOOL 
DISTRICT’S  
 
“IMAGED” 
 
Date: December 2, 2019  
Time: 8:30 a.m.  
Dept: N-28 
Judge: Earl H. Maas, III 
 
Complaint Filed: March 8, 2019 
Trial Date: January 17, 2020 

 

 Petitioner Save the Park and Build the School respectfully submits the following 

Memorandum of Points and Authorities in support of its Ex Parte Application for Clarification of 

the Court’s Ruling dated November 18, 2019. Further, in an effort to reduce the size of the briefing 

before the Court, this Memorandum of Points and Authorities further serves as Save the Park and 

Build the School’s Opposition to Cardiff School District’s Ex Parte Application for Clarification of 

CEQA Ruling.  
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I.  

INTRODUCTION 

Plaintiff and the District each seek clarification of the Court’s CEQA ruling.  In its Petition 

for Writ of Mandate and in its CEQA opening and reply briefs, Plaintiff asked the Court to set 

aside the District’s CEQA exemptions [SAC Prayer for Relief 1(a)] and separately, the District’s 

approval of the final Environmental Impact Report [Id. at 1(b)].  Plaintiff and Defendant each seek 

clarification with respect to Plaintiff’s latter request.  

As will be discussed, the District’s ex parte application engages in unhelpful halftruth and 

mischaracterization in a strained attempt to persuade this Court to disregard CEQA and allow it to 

proceed with construction pursuant to its existing project design, which as a whole, is designed to 

encroach into the Park and which was authorized under an unlawful EIR.  As will be discussed 

herein, the law does not allow continued construction which would cause a physical change to the 

environment with respect to a project approved by a deficient EIR during the remand period.  (San 

Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 741; 

Public Resources Code, § 21168.9(a)(2).)  

To overcome this law, in misleading and strained fashion, the District cites incomplete 

excerpts of comments made by the Court and Counsel at the TRO and preliminary injunction 

hearings, which were premised solely on the taxpayer waste claim – not CEQA1.  The District cites 

to page 35:22-26 of the preliminary injunction hearing transcript to contend that Plaintiff’s Counsel 

stated that it had no intent to shut down the project – despite the fact that Plaintiff’s CEQA Petition 

expressly prayed to vacate the environmental approvals. [See SAC Prayer for Relief 1(a)-(b)].  The 

District conveniently omits the next lines in the transcript, 27-28, which when read in entirety show 

that Plaintiff’s Counsel represented that it would not ask the City to shut down the project as a 

consequence of the injunction, and that Plaintiff would “continue to prosecute the claims here in 
                                                 
1 The District cites to page 35:22-26 of the preliminary injunction hearing transcript to contend that Plaintiff’s Counsel 
had no intent to shut down the project.  It conveniently omits the next lines 27-28 : The Court: And suggestion that 
there is  belief that right to do that, that you would then turn around and ask the City to shut down the whole project. 
Because I've got the City attorney here. Is that something I should be considering? Ms. Reed: Your Honor, I'm not 
concerned about that. That is not my intent. I will put it that way. That was definitely words in my mouth. No, we 
wouldn't do that, Your Honor. I think we will be happy with the injunctive relief if it inures (sic) the TRO, and I will 
continue to prosecute the claims here in court.  
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court.” As this Court is aware, the TRO and preliminary injunction were based solely on the 

taxpayer claim, not CEQA. Thus, the District’s strained attempt to overcome the setting aside of its 

environmental approvals should be disregarded. 

Similarly, the District wholly (and ostensibly, purposefully) mischaracterizes Plaintiff’s 

EIR challenge.   

Contrary to the District’s central claim in its instant ex parte application, Plaintiff did not 

solely challenge the EIR on the grounds of the defective land use analysis – and “no other 

environmental effect” (MPA 4:11-14).  Instead, as exhaustively discussed in its briefing and at the 

CEQA hearing, Plaintiff contended that the EIR was fatally deficient because it excluded any 

analysis of impacts to parks and recreation. As proof of this fact, the EIR did not make any findings 

of significance with respect to impacts to parks and recreation – a fact the District has not and 

cannot refute.2  To state the obvious – razing a park, usurping its land and constructing permanent 

concrete improvements on it will cause an impact to the environment. As a consequence, the 

District’s EIR violates CEQA and its approval of the EIR must be set aside.   

II.  

ARGUMENT 

A. The District’s EIR Approval Must Be Set Aside Since it Violated CEQA by 

Wrongfully Concluding its Project Would have No Impacts to Parks and Recreation 

Despite its Razing of Substantial Swaths of George Berkich Park, and Because it 

Excluded Required Parks and Recreation Analysis in its EIR. 

As Plaintiff explained in the underlying proceeding, in its Initial Study and EIR, the District 

utilized the CEQA Guidelines, Appendix G in its determination of thresholds of significance, 

which required the District to analyze project impacts to parks and recreation. The District 

summarily concluded in its Initial Study that there were “no impacts” to parks and recreation, 

despite the fact that its Project calls for razing substantial swaths of the Park in a sensitive coastal 

                                                 
2 The District’s Initial Study expressly states that parks and recreation “would not be further discussed in the EIR” [AR 
at p. 578(d); 579 Comments (a) and (b).] Further, a review of the EIR shows that it eliminated any analysis of parks 
and recreation. If there were such an analysis, there would be findings of significance, which there are not. [see EIR; 
See also, AR p. 160]. 
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zone, and constructing permanent improvements on it. As a consequence, the District’s Initial 

Study violated CEQA3 (which the District did not refute).  (See Cal. Code Regs., tit. 14, §§ 15365; 

§15064(b)(2). The defective Initial Study wrongfully greenlighted the District’s exclusion of any 

analysis of impacts to parks and recreation from its EIR. (The District was required to address any 

potentially significant and significant impacts in its EIR). As a consequence, the District did not 

consider impacts to parks and recreation in its EIR, instead solely addressing the project’s 

consistency with the LWCFA under a land use analysis.  Thus, the District violated CEQA which 

requires the setting aside of its approval of the EIR.  

Therefore, contrary to the District’s contention, Plaintiff did not solely challenge the EIR on 

the grounds of the defective land use analysis – and “no other environmental effect” (MPA 4:11-

14).  

The distinction is critical here.  The District’s couching of the Plaintiff’s EIR contentions 

(contending that plaintiff did not challenge any “other environmental effect” apart from the land 

use analysis) is clearly intended as an end around the well-established law that provides where an 

EIR is deficient, no further construction with respect to a development project approved by the EIR 

may continue where there would be an adverse physical change to the environment. (See San 

Joaquin Raptor/Wildlife Rescue Center, supra, 27 Cal.App.4th at p. 741-742; Public Resources 

Code, § 21168.9(a)(2).)  Indeed, even surveying and other construction activities should be 

enjoined absent a complete EIR. (Ibid.) The District’s continued construction authorized under a 

deficient EIR would clearly cause a physical change to the environment and is thus, prohibited.  

The law provides that in such circumstances, the approval of the EIR must be set aside and 

the District must go back and perform the appropriate CEQA analysis before it can proceed with its 

project. In this instance, this would require analysis of the project’s impacts to parks and recreation 

(and proper analysis of the consistency of the project with the LWCFA).  If the District concludes 

that there is a potentially significant or significant impact, it must identify mitigation measures and 

project alternatives. 

                                                 
3 An applicant is only relieved of discussing a potential environmental impact in the EIR if the initial study dismissed 
the impact as clearly insignificant and unlikely to occur. (Cal. Code Regs, tit. 14 §15064(d)(1).) 
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For the foregoing reasons, Plaintiff respectfully requests that the Court clarify its SOD to 

include vacating the EIR approval.  As will be discussed below, the law provides that in such an 

instance the District must cease all construction activity during the remand period so that it can 

properly analyze environmental impacts and consider mitigation and project alternatives.  

B. The Court Should Suspend All Construction Activities Since Construction Will Cause 

Significant Harm to the Environment  

After a court finds that a public agency has not complied with CEQA, it shall issue a 

preemptory writ of mandate requiring the agency to “(1) void the project approval, in whole or in 

part, (2) suspend project activities that preclude consideration and implementation of mitigation 

measures and alternatives necessary to comply with CEQA; [and/or] (3) take specific action 

necessary to bring the agency’s consideration of the project into compliance with CEQA.” (Cal. 

Code Regs., tit. 14, § 15234(a).) A court can mandate that a public agency suspend any or all 

project activities “that could result in an adverse change or alteration to the physical environment” 

until the agency has come into compliance with CEQA. (Pub. Resources Code, § 21168.9(a)(2).) A 

public agency may proceed with a project only where the court has exercised its equitable 

discretion to allow project activities to proceed during the remand period. (Cal. Code Regs., tit. 14, 

§ 15234(c).)  

The remedies provided by Section 21168.9 ensure that a public agency “does not thwart or 

render CEQA meaningless by proceeding with environmentally harmful project activities before 

the public agency corrects its CEQA violations.” (Preserve Wild Santee v. City of Santee (2012) 

210 Cal.App.4th 260, 288.) Section 21168.9 “expressly allows a court to mandate the suspension 

of any project activities that might adversely affect the environment and prejudice the 

consideration or implementation of mitigation measures or project alternatives until the public 

agency complies with CEQA.” (Id. at pp. 288-289 [Emphasis added].) While an applicant may 

carry out a project during litigation, “[t]he applicant does so at its own risk . . . because the trial 

court’s final decision on the merits may result in an order vacating the approval and enjoining 

further work.” (2 Koska & Zische, Practice Under the Cal. Environmental Quality Act (2d ed. 

2019) § 23.84; see also Cal. Code Regs., tit. 14, § 15233(b).)  
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1. The District Has Failed to Argue that the Equities Weigh in its Favor and it 

Should Be Permitted to Continue Construction 

 Allowing a public agency to proceed with a project during the remand period is permitted 

in extraordinary cases to maintain the status quo. (POET, LLC v. State Air Resources Bd. (2013) 

218 Cal.App.4th 681, 761.) The cases allowing for the continuation of a project during remand, 

like the cases cited in the District’s Application, involve situations where the environmental review 

was focused on impacts of future activities, not immediate and physical changes to the 

environment. (See, e.g., POET, supra, 218 Cal.App.4th 681 [stating regulations, ordinances or 

programs may remain operative during remand in extraordinary cases]; California for Alternatives 

to Toxics v. Department of Food and Agriculture (2005) 136 Cal.App.4th 1 [permitting 

continuance of emergency pest control program recognizing that the EIR was considering 

conditions as they develop in the future]; Laurel Heights Improvement Assn. v. Regents of 

University of California (1988) 47 Cal.3d 376, 424 [court permitted the continued operation of 

biomed research facility at a new location because “there is no evidence the environment is being 

adversely affected by the present activities,” but prohibited any expansion of existing operations or 

new operations until new EIR is certified]; City of Santee v. County of San Diego (1989) 214 

Cal.App.3d 1438 [allowing continued operation of county jail “[b]ecause the temporary project had 

not gone past its prescribed limit of seven years, there is no evidence the environment is being 

adversely affected beyond the scope of the present EIR.”].) 

 In situations involving construction and the immediate, physical alteration to land, 

injunctive relief is necessary to protect the environment from adverse and possibly irreparable 

alterations. (San Joaquin Raptor/Wildlife Rescue Center, supra, Cal.App.4th at p. 741.) San 

Joaquin Raptor/Wildlife Rescue Center involved the construction of a residential development, and 

the court aptly recognized,  

If an injunction is not issued, surveying and construction may commence absent any 
meaningful exploration and public disclosure of the true scope of the development 
project, its sensitive environmental setting, environmental impacts or feasible 
alternatives. It is too likely that if such activities proceed pending preparation of an 
adequate EIR, momentum will build and the project will be approved, no matter 
how severe the environmental consequences identified in the new EIR. 
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Consideration of alternative sites or density or additional mitigation measures . . . 
will be prejudiced, for the development project will have proceeded well beyond the 
planning stages and change will be both more difficult to effect and less likely to 
occur.  

(Id. at p. 742 [Emphasis added].) EIRs analyzing conditions of projects as they develop in the 

future (where an injunction is not necessary) are different than development projects “which, once 

begun, may moot consideration of alternatives or mitigation measures . . . .” (Californians for 

Alternatives to Toxics v. Department of Food and Agriculture, supra, 136 Cal.App.4th at p. 22.)  

 Here, there is no doubt that significant environmental impacts will occur if the District is 

permitted to continue construction during the remand period. The District has already caused 

significant impacts to the environment by demolishing the majority of the existing school site and 

conducting extensive grading during the pendency of this litigation. If the District is permitted to 

continue with construction, the District will likely not consider project alternatives or mitigation 

measures designed to address the issues raised in the Petition, such as the LWCF boundary issue 

which would require suspension of project activities until receiving approval from OGALS/NPS. 

Instead of complying with CEQA, the District will continue to construction the project as planned, 

rendering any additional environmental review pointless.  

In the absence of any authority, the District decries that it should be permitted to continue 

construction to “…bring classrooms up to current safety and security stands and avoid escalating 

costs from delay…” [MPA 4:20-22].  Preliminarily, in every case where there is a defective EIR, 

there will inherently be an increase in costs and delay. Further, the District’s statement is 

misleading.  Having engaged in a machinated and improper CEQA analysis, and with knowledge 

that it did not have NPS approval to proceed with its project as designed, the District recklessly 

decided to plow forward and demolish the classrooms and buildings on site.  Therefore, there are 

no classrooms to “bring up to current safety and security standards.” 

Moreover, it goes without saying -  the project was designed as a whole. It cannot be neatly 

severed (nor does the law allow it). As but one example, the District’s retention ponds, which it 

wrongfully designed in the Park, are required by stormwater regulations for the project as a whole.  

The same is true of the parking lot the District expanded into the Park. Given the size of its new 
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build, municipal code required the District to increase the amount of parking.  To do this, the 

District grabbed a grassy section of the Park and converted it to an asphalt parking lot.  

Given that the law requires the District to go back and engage in proper environmental 

review and consider project alternatives, how could the District genuinely consider a project 

alternative – a different design – if it is allowed to continue permanent construction of the current 

design? This is clearly one reason why the law provides that if an EIR approval is set aside, the 

project applicant cannot continue construction which would cause a physical change to the 

environment during the remand period. (See San Joaquin Raptor/Wildlife Rescue Center, supra.)  

Indeed, if the Court was to allow the District to proceed with construction, it would not only 

produce a rigged result (the District would not genuinely consider any project alternative), it would 

foreseeably escalate the costs and delay occasioned by the District’s cavalier conduct. Taking the 

one example with respect to the retention ponds and parking lot into consideration, if the District 

builds out the school site per plan, there is no space for the required retention ponds and additional 

parking other than in the Park.  If the District cannot build the retention ponds and parking lot in 

the Park (which is a nearly inevitable conclusion if proper CEQA review is undertaken), or because 

it does not receive NPS approval, the District would have to modify its permanent improvements to 

accommodate an alternate stormwater plan and parking – both of which are required by state and 

local law. How can it do this if it continues to construct permanent improvements per the existing 

design without the need of expensive modification of the design, including demolition?  

The District continues to show its cards – namely that it refuses to consider a CEQA and 

LWCFA compliant project alternative by insisting on proceeding with its project as designed 

(including into the Park) despite the Court’s TRO, despite the preliminary injunction and despite 

the Court’s CEQA ruling.  The District is doubling down on a reckless path without regard to the 

law.  Thus, it should be required to stop and perform the proper CEQA review before it escalates 

the consequences it has already occasioned by its reckless behavior.  Indeed, the law provides for 

this very result.  

It is evident that the District caused the mess it is in, the consequences which it could have 

averted.  Instead, the District ignored federal law when it designed and proceeded with construction 
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in violation of the LWCFA (and refused to back down absent an order from this Court). The 

District ignored state law when it intentionally disregarded CEQA in its environmental review 

because it did not want to wait for NPS approval before plowing ahead with its design.   

Here, the District had every opportunity to do the right thing before it ever broke ground 

and set its present reckless course.  It could have properly analyzed impacts to parks and recreation 

and the project’s consistency with the LWCFA, which would have inevitably required it to 

conclude that its impacts could not be mitigated and thus, required it to consider project 

alternatives (i.e. a different design that does not raze a park in a sensitive coastal zone).   Now, as 

the architect of its own delay and cost consequences, does it decry that it should be exempted from 

the very law it refused to follow in the first instance. The law is clear that the District should stop 

its construction pending a lawful environmental review of its project impacts. To do less will 

violate CEQA and result in a double down of the District’s unlawful and reckless conduct. 

III.  

CONCLUSION 

For the reasons stated above, Save the Park and Build the School respectfully requests that 

the Court clarify its statement of decision to include the setting aside of the District’s approval of 

its EIR and an order requiring the District to cease all construction activities until it has complied 

with CEQA, which requires the District to consider project alternatives to its current design which 

it continues to construct without regard to CEQA and the LWCFA.  

 
 
DATED:  November 27, 2019 PROCOPIO, CORY, HARGREAVES  

& SAVITCH LLP 

 By:  
  Rebecca L. Reed 

Justin M. Fontaine 
Attorneys for Petitioner and Plaintiff 
SAVE THE PARK AND BUILD THE 
SCHOOL 
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